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Before the MAY 1 0 1999. 

Federal Communications Commission 
Washington, D.C. 20554 

In the Matter of 

Petition of Global NAPS South, Inc. for 
Preemption of the Jurisdiction of the Pennsylvania 
Public Utility Commission Regarding 
Interconnection Dispute with Bell Atlantic- 
Pennsylvania 

CC Docket No. w-/64 

PETlTION OF GLOBAL NAPS SOUTH, INC. 

1. Global NAPS, South, Inc. (“Global NAPS”) files this Petition pursuant to 

47 C.F.R. 3 5 1803(a), and in accordance with that rule respectfully requests that the Commission 

preempt the jurisdiction of the Pennsylvania Public Utility Commission (the “PUC”) with respect 

to an arbitration proceeding involving Global NAPS and Bell Atlantic-Pennsylvania (“Bell 

Atlantic”). ’ 

2. Global NAPS and Bell Atlantic commenced interconnection negotiations 

for Pennsylvania on July 2, 1998. These negotiations followed on the completion of successful 

interconnection negotiations with regard to a number of other Bell Atlantic states. Global NAPS 

originally expected that negotiations for Pennsylvania would be successful as well, but it rapidly 

became clear that Bell Atlantic would not be as accommodating in Pennsylvania as it had been 

in other jurisdictions. 

3. Once Bell Atlantic’s position became clear, Global NAPS concluded in 

August 1998 that the most efficient way to meet its interconnection needs would be to “opt in” 

’ The facts stated in this Petition are verified in the attached Affidavit of William J. Rooney, 
Jr. Mr. Rooney is Global NAPS’ Vice President and General Counsel, and was personally involved 
in the matters discussed here. 
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to an existing interconnection agreement between Bell Atlantic and another competing local 

exchange carrier (“CLEC”). At that time, the 8ti Circuit’s “all or nothing” rule was in effect. 

After considering the available interconnection agreements, Global NAPS concluded that the 

agreement between Bell Atlantic and MFS - although it contained a number of provisions not 

entirely to Global NAPS’ liking - was on the whole the closest “fit” to Global NAPS’ actual 

interconnection needs. As a result, at that time Global NAPS advised Bell Atlantic that Global 

NAPS wanted to interconnect with Bell Atlantic on the same terms and conditions as contained 

in Bell Atlantic’s agreement with MFS. 

4. Within the context of an ongoing interconnection negotiation, requesting 

the terms of an already-approved agreement should bring a swift conclusion to the discussions. 

An ILEC is required under Section 25 l(c) (specifically, Sections 25 1 (c)(2) and 25 1 (c)(3)) to offer 

interconnection, access to unbundled elements, etc., on terms and conditions that are 

“nondiscriminatory” and that comply with “the requirements of this section [Section 2511 and 

section 252.” It follows that, when a CLEC demands in negotiation that it receive 

interconnection on the same terms as already being provided to another CLEC, the 

nondiscrmination obligations in Section 25 l(c) and the provisions of Section 252(i) mean that 

those terms are “on the table” from the ILEC as a matter of law. 

5. Notwithstanding, Bell Atlantic did not accept Global NAPS’ demand. To 

the contrary, Bell Atlantic advised Global NAPS that Bell Atlantic would only allow Global 

NAPS to “opt in” to the MFS agreement if Global NAPS would accept certain conditions, 

qualifications and interpretations of that agreement, not evident on the face of the agreement 

itself nor included in any PUC order approving it, with which Global NAPS did not concur. 

These included, most prominently: (1) a requirement that Global NAPS waive the right to obtain 

compensation for calls that Bell Atlantic’s end users made to ISPs served by Global NAPS; (2) 

a requirement that Global NAPS accept a per-minute reciprocal compensation rate far below the 

rate included in the MFS agreement; and (3) a requirement that Global NAPS accept a contract 
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term of only about 10 months, even though Bell Atlantic had provided MFS with the 

predictability and stability of a three-year agreement.2 

6. Global NAPS believed that Bell Atlantic’s effort to impose these conditions 

was unlawful under the terms of Section 251(c) and Section 252(i). As noted above, Section 

25 1 (c) contains specific nondiscrimination requirements and specifically “imports” the 

requirements of Section 252, which, obviously, includes Section 252(i). Section 252(i) is a key 

nondiscrimination provision of the Telecommunications Act of 1996, as the Commission itself 

has found. See Local Competition Order at 7 1321.’ As a result of these provisions, the ILEC 

may not lawfully (or consistently with its obligation to negotiate in good faith) refuse to make 

the terms of previously-approved interconnection agreements available. Global NAPS, therefore, 

was entirely within its rights under Sections 25 1 and 252 to demand a contract with Bell Atlantic 

that contains the same terms as in the MFS agreement.4 

* Without belaboring the point, Bell Atlantic is clearly wrong in its claim that ISP-bound traffic is 
not embraced by the definition of “local” traffic contained in the MFS Agreement. Aside from the fact 
that other Bell Atlantic regulators reviewing the identical contract have concluded that such traffic is 
covered (e.g., regulators or arbitrators in Maryland and Delaware have so concluded), Bell Atlantic’s own 
statements to this Commission at the time the MFS agreement was being negotiated show that Bell 
Atlantic fully understood the situation. In May 1996 reply comments on the issue of reciprocal 
compensation, Bell Atlantic explained that if the ILECs overpriced interconnection, they would be 
immediately punished in the market by CLECs who focused on serving customers who primarily receive 
calls - including, specifically, ISPs: 

[T]he notion that bill and keep is necessary to prevent LECs from demanding too high 
a rate reflects a fundamental misunderstanding of the market. If these rates are set too 
high, the result will be that new entrants, who are in a much better position to selectively 
market their services, will sign qo customers whose calIs orepredominantly inbound, such 
as credit card authorization centers and intemet access providers. The LEC would find 
itself writing large monthly checks to the new entrant. 

Reply Comments of Bell Atlantic, CC Docket No. 96-98 (filed May 30, 1996) (emphasis added). 

3 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications 
Act of 1996, Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service 
Providers, First Report and Order, 11 FCC Red 15499 (1986) (“Local Competition Order”). 

4 In August 1998, under the “whole contract” regime, what was“on the table” was the MFS 
agreement (and all other approved interconnection agreements) viewed as an integrated whole. That 
is the legal regime applicable to this proceeding. Following the Supreme Court’s reinstatement of 

(continued...) 
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7. Bell Atlantic and Global NAPS were unable to reach agreement on these 

matters, so Global NAPS filed a timely petition for arbitration of the dispute in December 1998. 

In due course the PUC assigned the matter to an administrative law judge (“AL,,‘). In its 

arbitration petition, Global NAPS explained (as noted above) that it had originally sought a 

“hand-crafted” interconnection agreement specific to its needs, but that Bell Atlantic’s position 

in negotiations made clear that those efforts would likely prove fruitless. Global NAPS also 

explained that, as part of its negotiation strategy, it had simply demanded that Bell Atlantic give 

Global NAPS a contract with the same terms as the already-approved agreement between Bell 

Atlantic and MFS.’ 

8. Bell Atlantic moved to dismiss Global NAPS’ arbitration petition on the 

ground that, because Global NAPS had demanded a contract with the same terms as in the MFS 

agreement, Global NAPS’ dispute with Bell Atlantic was not subject to arbitration at all. Instead, 

according to Bell Atlantic, Global NAPS was required to file a complaint against Bell Atlantic, 

which would proceed on a separate time line, not subject (as far as the PUC is concerned) even 

to the nine-month deadline for decision contained in Section 252(c), much less to any expedited 

or accelerated deadline as contemplated by the Commission in fashioning its rules to govern the 

implementation of Sections 251 and 252.6 

9. Global NAPS opposed this motion. Global NAPS pointed out that, as part 

ofits negotiating position in the course of negotiations under Sections 25 1 and 252, Global NAPS 

was entitled to demand equivalent terms to those provided to other CLECs, and that Bell 

‘(...continued) 
the Commission’s “pick and choose” rule, what is lawfully “on the table” in ILECKLEC negotiations 
is both the set of approved interconnection agreements viewed as integrated documents, and the 
individual terms and conditions in each contract, subject (now) to Section 5 1.809 of the Commission’s 
rules. 

5 A copy of Global NAPS’ Arbitration Petition before the PUC is attached as Exhibit 1 hereto. 

6 See Local Competition Order at 1 1321 (noting that Section 252(i) rights should be available 
on an “expedited” basis). 
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Atlantic’s failure to provide such terms created a dispute between the parties over the terms and 

conditions of their interconnection, fully subject to the arbitration requirements of the Act.7 

10. The ALJ granted Bell Atlantic’s motion to dismiss. He did so in reliance 

on a ruling from Oregon (suggested to him by Bell Atlantic). In Oregon, a CLEC had fully 

prosecuted an arbitration proceeding to obtain one set of interconnection terms. At the last 

minute, however, the CLEC said, in effect, “never mind.” It asked the Oregon regulators to 

disregard the CLEC’s earlier positions in negotiation and arbitration and instead allow it to opt 

into an interconnection agreement that the Oregon regulators had just recently approved between 

the ILEC and a third party. In those circumstances, the Oregon regulators concluded that the 

CLEC could not “change horses in mid-stream.” Instead, the CLEC would be bound by the 

interconnection terms that the CLEC had sought in its own arbitration proceeding. 

11. Whatever the merits of the Oregon decision, it obviously has no application 

to the situation between Bell Atlantic and Global NAPS. Beginning in August 1998 - when 

Global NAPS abandoned its effort to get a “hand-crafted” agreement from Bell Atlantic - and 

continuing through the December 1998 filing of its arbitration petition and, indeed, throughout 

the arbitration proceeding, Global NAPS has consistently sought the right to interconnect with 

Bell Atlantic on the same terms that Bell Atlantic interconnects with MFS. During that entire 

time Global NAPS has not changed its basic position that it is entitled to the same deal that MFS 

got. The Oregon decision, therefore, is totally irrelevant here. 

12. Even so, on the strength of the Oregon decision, the ALJ ruled that - 

because Global NAPS had the temerity to ask to be treated on equal terms with MFS - Global 

NAPS’ dispute with Bell Atlantic was not subject to arbitration under the 1996 Act at all.* 

7 A copy of Bell Atlantic’s motion to dismiss, and Global NAPS’ reply, are attached hereto as 
Exhibits 2 and 3. 

’ A copy of the ALJ’s decision is attached as Exhibit 4. 
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13. Global NAPS promptly appealed the ALJ’s decision to the Pennsylvania 

PUC itself. Global NAPS’ pleading pointed out the evident errors in the ALJ’s ruling and 

specifically pointed out that Global NAPS was entitled to a resolution of its dispute with Bell 

Atlantic within the time frames contained in Section 252 of the Act.’ 

14. Under Section 252(c)(4) of the Act, Global NAPS is entitled to a decision 

that resolves its dispute with Bell Atlantic and establishes the terms and conditions of its 

interconnection arrangements with Bell Atlantic no later than nine months following the 

commencement of negotiations. Here, negotiations began on July 2, 1998; the nine-month 

deadline, therefore, ran on April 2, 1999. As of today, however - more than a month after that 

deadline - the PUC has not even acted on Global NAPS’ request to remand the matter to the 

ALJ for further proceedings, much less actually resolved the dispute between the parties. 

15. Global NAPS submits that the facts outlined above fully and completely 

“prove that the state has failed to act to carry out its responsibilities under section 252 of the 

Act,” in accordance with 47 C.F.R. 5 51.803(b). As required by 47 C.F.R. 3 51.803(a)(l), this 

Petition is supported by the Affidavit of William J. Rooney, Jr., Global NAPS’ Vice President and 

General Counsel. Mr. Rooney was personally involved in the negotiations with Bell Atlantic 

leading up to the Pennsylvania arbitration proceedings; personally involved in those proceedings 

themselves; and personally involved in the filings with the Pennsylvania PUC following the ALJ’s 

ruling. 

16. Global NAPS, therefore, respectfully requests that this Commission assume 

jurisdiction over this matter and promptly issue a decision in accordance with Section 254(c) that 

establishes the terms and conditions on which Global NAPS may interconnect with Bell Atlantic 

in Pennsylvania Global NAPS stands ready to provide any additional materials from the 

9 A copy of Global NAPS’ pleading to the PUC is attached as Exhibit 5. 
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Pennsylvania arbitration proceeding, or such new materials, as the Commission may find helpful 

in resolving this matter. 

Respectfully submitted, 

Karlyn D. Stanley 
COLE, RAYWID & BRAVERMAN, L.L.P. 
1919 Pennsylvania Avenue, N.W., Suite 200 
Washington, D.C. 20006 
202-659-9750 

William J. Rooney, Jr 
General Counsel, Global NAPS Inc. 
Ten Merrymount Road 
Quincy, MA 02169 
617-507-5111 

Date: May 10, 1999 



CERTIFICATE OF SERVICE 

I, Debra J. Sloan, hereby certify that on this 10th day of May, 1999, I caused a copy 
of the foregoing Petition of Global NAPS, Inc. to be sent via messenger (*), or by first class 
mail, postage prepaid, to the following: 

*Ms. Magalie Roman Salas 
Secretary 
Office of the Secretary 
Federal Communications Commission 
445 12th Street, S.W., Room TW-A325 
Washington, D.C. 20554 

*James McNulty, Secretary 
Pennsylvania Public Utility Commission 
North Office Building 
P.O. Box 3265 
Harrisburg, PA 17105 

Ms. Janice Miles 
Common Carrier Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 5-327 
Washington, D.C. 20554 

Ms. Carol Mattey 
Common Carrier Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 5-B125 
Washington, D.C. 20554 

Mr. Ed Krachmer 
Common Carrier Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room A316 
Washington, D.C. 20554 

Ms. Tamra Preiss 
Common Carrier Bureau 
Federal Communications Commission 
445 12th Street, SW., Room 5-A232 
Washington, D.C. 20554 

Mr. Larry Strickling 
Common Carrier Bureau 
Federal Communications Commission 
445 12th Street, S.W., Room 5X450 Portal 
Washington, D.C. 20554 

Christopher M. Arfas 
Regulatory Counsel 
Law1 Department 
Bell Atlantic - Pennsylvania, Inc. 
17 17 Arch Street, 32nd Floor 
Philadelphia, PA 19 103 

Debra J. Sloan 
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Before the 
Federal Communications Commission 

Washington, DC. 20554 

In the Matter of 

Petition of Global NAPS South, Inc. for 
Preemption of the Jurisdiction of the 
Pennsylvania Public Utility Commission 
Pursuant to Section 252(e)(5) of the 
Telecommunications Act of 1996 

CC Docket No. 

AFFIDAVIT OF WILLIAM J. ROONEY, JR. 

William J. Rooney, Jr., of legal age, deposes and states the following under penalty of perjury: 

1. My name is William J. Rooney, Jr. I am Vice President and General Counsel 

of Global NAPS South, Inc. (“Global NAPS”). 

2. I am filing this affidavit in support of Global NAPS’ petition to have the 

Federal Communications Commission (“Commission”) preempt the jurisdiction of the Pennsylvania 

Public Utility Commission with regard to the interconnection dispute between Global NAPS and Bell 

Atlantic-Pennsylvania. 

3. I have been personally involved in all of Global NAPS’ interconnection 

negotiations with Bell Atlantic, including our negotiations with Bell Atlantic-Pennsylvania. I am, 

therefore, personally familiar with the history and conduct of those negotiations and with the 

subsequent arbitration and related proceedings before the Pennsylvania Public Utility Commission. 

4. I have read the accompanying “Petition of Global NAPS South, Inc.” to 

preempt the jurisdiction of the Pennsylvania Public Utility Commission. The statements in that 

petition are true and correct to the best of my knowledge and belief. Specifically, Global NAPS 

began negotiations with Bell Atlantic in July 1998, and timely filed an arbitration petition in 
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December 1998. However, a Pennsylvania ALJ declared Global NAPS’ dispute with Bell Atlantic 

to be “non-arbitrable” in February 1998. Global promptly sought review and reversal of that 

erroneous ruling from the Pennsylvania Public Utility Commission, in order to allow that body to 

perform its duties under Section 252 within the statutory time frame. No decision from that body 

has been forthcoming, however. 

5. As a result of this failure to act on the part of the Pennsylvania Public Utility 

Commission, Global NAPS is without an interconnection agreement with Bell Atlantic as of today, 

more than a ten months after negotiations between the two companies began. 

Subscribed and sworn before me this 7th day of May, 1999. 

hy Commission Expires November 52009 
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EXHIBIT 
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. SUSANM. SHANAMAN:~ 
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ATTORNEY AT LAW 

212 North Third Street 
Suite 203 
Harrisburg, PA 17101-l 505 
(717) 2362055 
(717) 236-2070 FAX 

December 8,1998 

James McNulty, Secretary 
Pennsylvania Public Utility Commission 
North Office Building 
PO Box 3265 
Harrisburg, Pennsylvania 171053265 

RE: Petition of Global NAPS South, Inc. For Arbitration of Interconnection 
Rates, Terms and Conditions and Related Relief at Docket No. 

Dear Secretary McNulty: 

Enclosed please find an original and three (3) copies of the Petition of Global 
NAPS South, Inc. for Arbitration of Interconnection with Bell Atlantic-Pennsylvania, 
Inc. 

Service has been made in accordance with the attached certificate of sewice. 
Any questions, please contact me. 
Thank you. 

Susan M. Shanaman 

cc: Service List 



CERTIFICATE OF SERVICE 

I hereby certify that I have this 8th day of December 1998 served the foregoing 
document upon the persons indicated below, by hand or by first class mail, postage 
prepaid. 

BY FIRST CLASS MAIL POSTAGE 
PREPAID 

Irwin A. Popowslcy, Consumer 
Advocate 
Office of Consumer Advocate 
555 Walnut Street 
5th Floor Forum Place 
Harrisburg, Pennsylvania 17101-1921 

Bernard A. Ryan, Jr., Small Business 
Advocate 
Office of Small Business Advocate 
Commerce Building, Suite 1102 
300 North Second Street 
Harrisburg, Pennsylvania 17101 

Christopher W. Savage, Esquire 
Cole, Raywid Rr Braverman, LLP 
Second Floor 
1919 Pennsylvania Avenue, NW 
Washington, DC 200063459 

Julia A. Conover, Esquire 
Bell Atlantic-Pennsylvania, Inc. 
1717 Arch Street, 32-NW 
Philadelphia, Pennsylvania 19103 

William J. Rooney, Jr., Esquire 
General Counsel 
Global NAPS South, Inc. 

Ten h4errymount Road 
Quincy, MA 02169 

BY HAND 

Office of Trial Staff 
Pennsylvania Public Utility Commission 
PO Box 3265 
Harrisburg, Pennsylvania 17105-3265 

Susan M. Shanaman 

Dated: December S, 1998 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

For Arbitration of Interconnection Rates, Terms 

PETITION OF GLOBAL NAPS SOUTH, INC. cfi ‘f-, 5 , ‘s-4 

FOR ARBITRATION OF INTERCONNECTION RATES, s’ 
TERMS AND CONDITIONS AND RELATED RELIEF z 

?? :,;;$ 
2 
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Global NAPS South, Inc. (“GNAPs”), by its undersigned attorneys, hereby petitions the 

Pennsylvania Public Utility Commission (the “Commission”) for arbitration of rates, terms and 

conditions for interconnection and related arrangements, concerning a proposed interconnection 

agreement between GNAPs and Bell Atlantic-Pennsylvania, Inc. (,,A”) pursuant to Sections 252(b) 

and 252(i) ofthe Communications Act of 1934, as amended (the “Act”), 47 U.S.C. “” 252(b), 252(i). 

GNAPs respectfully quests that while this arbitration is pending, BA promptly 

provide GNAPs with interconnection on an interim basis on terms consistent with those provided in the 

already-approved agreement between BA and MFS Intelenet of Pennsylvania, Inc. (“MFS”). As 

described below, GNAPs has requested to operate under the tenns of that agreement and there is no 

apparent reason to prevent such operation during the pendency of this arbitration proceeding. 



L INTRODUCTION AN-D OVERVIEW OF FACTS; INTERIM RELIEF 

A. Desianated Contacts 

All notices, correspondence, inquiries and orders regarding this Petition sent to GNAPs should 

be addressed to: 

Susan M. Shanaman, Esq. 
212 North Third Street, Suite 203 
Harrisburg, Pennsylvania 17101 
Tel: (717)236-2055 
Fax: (7 17)23 6-2070 

Christopher W. Savage, Esq. 
Cole, Raywid & Braver-man 
1919 Pennsylvania Ave. N.W., Suite 200 
Washington, DC 20006 
Tel: (202) 828-9811 
Fax: (202) 452-0067 

William J. Rooney, Jr., Esq. 
General Counsel, Global NAPS South, Inc. 
Ten Merrymount Road 
Quincy, MA 02169 
Tel: (617) 507-5 111 
Fax: (617) 507-5211 

B. Background 

1. GNAPs is a Vu&.ia public service corporation. It is a wholly owned 

subsidiary of Global NAPS, Inc., a telecommunications corporation formed in 1998 under the laws of 

the State of Delaware. GNAPs” address is 10 Merrymount Road, Quincy, MA 02169. 

2. GNAPs proposes to provide intrastate telecommunications services within the 

Commonwealth of Pennsylvania. GNAPs is awaiting interconnection with BA and does not yet 
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provide intrastate services to Pennsylvania customers. GNAPs, however, does have customers whom 

GNAPs expects to serve when GNAPs’ certification is granted, its tariff is effective, and 

interconnection arrangements are finalized. 

3. GNAPs is a small firm with several innovative approaches to the provision of 

telecommunications services in Pennsylvania. In short, GNAPs is an example of the type of creative 

venture that the Act seeks to foster, Indeed, in promulgating its initial regulations under the Act, the 

Federal Communications Commission (“FCC”) observed that: 

Competition [under the Act] is intended to pave the way for enhanced 
competition in all telecommunications markets, by allowing all 
providers to enter all markets. The opening of all markets to all 
providers will blur traditional industry distinctions and bring new 
packages of services, lower prices and increase innovation to American 
customers. 

Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 

Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 

First Report andOrder, 11 FCC Red 15499 (1996) at ” 5 (emphasis in original). 

4. BA is a monopoly provider of local exchange telecommunications and other 

services in essentially all of the Commonwealth of Pennsylvania. 

5. For purposes of Sections 251 and 252 of the Act, BA is and has been at all 

material times an “incumbent local exchange carrier” (“ILEC”) in Pennsylvania under Section 251(h) of 

the Act. 

6. On July 2, 1998, GNAPs requested interconnection, services and network 

elements from BA pursuant to Section 25 1 of the Act. This Petition is timely filed.’ 

1 Pursuant to Section 252(b) of the Act, 47 U.S.C. “252(b), any party engaged in negotiations of 
an interconnection agreement may seek arbitration of any open issues during the period from the 135th 
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7. As outlined below, GNAPs, as the requesting telecommunications carrier, has 

negotiated in good faith in accordance with Section 251(c)( 1) of the Act to establish terms and 

conditions for a binding agreement with BA for interconnection, services and network elements. BA 

has not satisfied its duty to negotiate in good faith as required by Section 25 I (c)( 1) of the Act. 

8. The negotiations between GNAPs and B4 to date, have failed to yield a 

biding, executed interconnection agreement on all issues, Thus, BA has not entered into an 

agreement with GNAPs covering the terms and conditions of interconnection and unbundling under the 

1996 Act notwithstanding the passage of essentially the entire negotiating period contemplated under 

Section 252(a)(l) of the Act. 

9. In brief, on and siice July 2, 1998, GNAPs has been negotiating an 

Interconnection Agreement under Sections 25 1 and 252 of the Act with BA. BA sent GNAPs its form 

agreement, which contains (among other difficulties) unreasonable limitations on the payment of 

reciprocal compensation for traffic handed off from one party to the other party within a BA local 

calling area for delivery to an Internet Service Provider. GNAPs then requested an interconnection 

agreement that reflected all and only the terms included in BA’s Interconnection Agreement with MFS. 

BA provided a draft “MFS agreement” to GNAPs. This agreement related directly to New Jersey, but 

GNAPs understood BA to be taking the same position on the relevant issues in Pennsylvania. The 

draft that BA supplied based on the MFS agreement is unacceptable for the reasons set forth below. 

10. This Petition seeks to set forth all matters that remain open (see Section II 

below) and all interconnection matters agreed to (see Section III below). 

to the 160th day after the date on which the incumbent local exchange carrier (“ALEC”) received the 
request for negotiation, Bell Atlantic received a request fi-om GNAPs to commence interconnection 
negotiations on July 2, 1998, according to a letter from GNAPs to Bell Atlantic dated that same date, 
attached hereto as Attachment A. Using July 2, 1998 as the formal interconnection request date, 
GNAF’s has timely filed its Petition for Arbitration. 
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11. As indicated above, the parties, to date, have been unable to reach a binding 

agreement on all issues through negotiations under Section 252(a)( 1) of the Act. Section 252(b)( 1) 

oreates a specific arbitration process for ILECs and requesting telecommunication carriers, including 

competing local exchange carriers (“CLECs”) to arrive at an interconnection agreement through 

“compulsory arbitration” by “petition [to] a State commission to arbitrate any open issues” unresolved 

by negotiation under Section 252(a). Either party to the interconnection negotiation may petition the 

State commission for arbitration during the relevant period. 

C. Interim Relief 

While the arbitration is pending, GNAPs respectfully requests that the Commission 

order BA to provide GNAPs with interconnection on an interim basis on terms consistent with those 

provided to other telecommunications companies in Pennsylvania in interim agreements with such 

other carriers. Specifically, GNAPs would like to enter into an interconnection agreement with BA 

under which GNAPs would receive interconnection on the same terms as included in the MFS 

agreement, subject to revisions @any) based on the outcome.of this arbitration. This interim relief will 

enable GNAPs to provide services to Pennsylvania customers as soon as possible consistent with the 

goal established in the Act of increasing competition. 

D. Arbitration Request 

In accordance with Section 252(b)(2) of the Act, and based upon its current 

understanding, GNAPs, the Petitioner, states below those issues that it believes remain unresolved 

between the parties, and the position of each of the parties with respect to those issues. GNAPs 

reserves its right to arbitrate any issues which BA may assert are unresolved and to seek the inclusion 

in its agreement with BA of those provisions incorporated in the connection agreements of other 

requesting telecommunications carriers as expressly allowed under Section 252(i) of the Act. GNAPs 

also reserves its right to submit additional evidence in support of this petition as may be necessary or 

appropriate in light of the conduct of such arbitration. 



IL UNRESOLVED ISSUES (Section 252(b)(2)(A)(i-ii)) 

A. General 

GNAPs requests that the Commission arbitrate the issues discussed below which 

remain open between the parties. GNAPs would emphasize that it seeks to have the scope of this 

arbitration remain limited and focused on these issues. As noted above, GNAPs is a start-up venture, 

not currently serving customers in Pennsylvania. As a start-up, GNAPs would like to avoid allocating 

its resources to protracted or broad arbitration proceedings when the issues in dispute are relatively 

narrow. Indeed, the burden of such a process on a start-up venture such as GNAPs could produce 

results contrary to the goals of the Act. GNAPs stands ready to abide by reasonable expenditure and 

timing limitations regarding this arbitration which may be established either with the consent of BA or 

pursuant to the Commission”s order. 

B. The Relationship Between Sections 251(c) And 252(i) 

1. One of the key pro-competitive provisions of the Act is 47 U.S.C. Section 

252(i). Under Section 252(i), a CLEC like GNAPs is not required to re-invent the wheel when it seeks 

to interconnect its facilities with an ILEC like BA. To the contrary, once an ALEC has entered into an 

interconnection agreement that has been approved by the relevant state commission (in this case, the 

Pennsylvania PSC) any other CLEC may “opt in” to the terms of that agreement. Specifically, Section 

252(i) states: 

A local exchange carrier shall make available any interconnection, 
service, or network element provided under an agreement approved 
[by a state commission] under this section to which it is a party to any 
other requesting telecommunications carrier upon the same terms and 
conditions as those provided in the agreement. 

Under the 8th Circuit’s interpretation of this statute, “subsection 252(i) allows requesting carriers the 
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option to select the terms and conditions of prior agreements only as a whole, not in a piecemeal 

fashion.” Iowa Utilities Boards. FCC, 120 F.3d 753, 800 (8th Cir. 1997) cerl granted 11 8 S. Ct. 879 

(1998). 

One of the key purposes of this “most favored nation” clause in the law is to prevent 

ILECs from discriminating among CLECs in the provision of interconnection arrangements. Section 

252(i) of the Act, therefore, supplements the basic duty of nondiscrimination imposed directly on 

lLECs in Sections 252(c)(2) and 252(c)(3) of the Act, 47 U.S.C. ‘I” 251(c)(2), 251(c)(3) (which 

require ILECs to be “nondiscriminatory” in the provision of interconnection arrangements and access 

to unbundled network elements, respectively). 

2. Section 252(i) and the non-discrimination provisions of Section 25 l(c) work in 

tandem to guide and constrain the negotiating leverage of an ILEC monopolist such as EJA. Section 

251(c) ofthe Act speaks in terms of the ILEC’s “duties” to a “requesting telecommunications carrier” 

such as GNAps, including the duty to be non-discriminatory in matters of interconnection 

arrangements. Section 252(i) gives a “requesting telecommunications carrier” an absolute right to 

obtain such arrangements on the same terms and conditions contained in any agreement that has been 

approved by this Commission under the terms of Section 252(e). In negotiating terms, this means that 

all previously-approved interconnection agreements are, as a matter of law, “on the table” in any 

negotiation between the ILEC and any “requesting telecommunications carrier.” This helps level the 

playing field as between the incumbent monopolist (on whom CLECs are quite dependent in order to 

operate at alI) and the CLEC, because at any tie the CLEC knows that it can simply “opt in” to 

whatever the best available already-approved agreement might be. 

3. The Commission’s own resources are also conserved by recognizing this 

intimate connection between Section 252(i) and Section 25 l(c) of the Act. Because all previously 

approved agreements are “on the table” as a matter of law, CLECs will be encouraged to focus their 

negotiations with ILECs only on issues that are new or in some way unique to the particular CLEC. 

As a result, over time the only cases that should come to arbitration are those in which some new 
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circumstance or new issue has arisen ” not covered in an agreement previously approved by the 

Commission ” as to which the ILEC and the CLEC cannot agree. Over time, therefore, arbitrations 

should become both less frequent and, when they occur, more focused on novel issues that truly call 

for Commission intervention. 

4. This entire statutory arrangement breaks down if the ILEC attempts to 

interfere with or condition the right of a requesting telecommunications carrier to “opt in” to an 

existing agreement, IfILECs are permitted to impose extraneous conditions on the ability of CLECs, 

as part of their overall negotiating strategy, to rely on their Section 252(i) rights, then even issues that 

the Commission and the industry had properly viewed as settled can be re-opened for debate and 

litigation. As described below, this is what has occurred here. 

5. In conformity with the 8th Circuit ruling, GNAPs has sought, as part of its 

negotiation strate,o with BA to “opt in” to the terms of BA’s approved interconnection agreement 

with MJ?S. That three-year agreement contains the essential interconnection terms that GNAPs needs 

to begin operations in Pennsylvania. It also contains provisions that ensure that GNAPs may, during its 

term request additional interconnection arrangements not directly addressed by the MFS agreement 

itself Considered as a whole, therefore ” while not perfect ” the MYFS agreement appeared to provide a 

reasonable basis upon which Global NAPS could enter the Pennsylvania market. BA, however seeks to 

impose discriminatory conditions on GNAPs, to which MFS is not subject, in direct violation of 

Sections 252(i), 25 l(c)(2), and 251(c)(3) as set forth below. GNAPs’ position is that such 

discrimination is illegal under those statutory provisions, and that BA should be required to give 

GNAPs the same deal that BA gave MFS. 

C. SDecific Issues In Dispute 

There are four specific conditions that BA seeks to impose on GNAPs’ ability to “opt 

in” to the MFS agreement: 



1. Terminating Compensation F&-&s. One of the key elements of any 

interconnection agreement is the rate that a carrier is entitled to receive when it terminates calls that 

ori@nate on the network of the other carrier. See 47 U.S.C. ” 25 1 (b)(5) (establishing compensation 

obligation). The logic of terminating compensation is that the originating carrier bills its customer (the 

calling party) for making calls, but ” when the called party is served by another carrier ” does not incur 

the Ml cost of carrying the call to its destination. Instead, the carrier serving the called party incurs call 

termination costs as to which (under the “calling party pays” rule normally applicable to local exchange 

service) the only source of revenue is the charges by the origin.atin.g carrier to its customers. 

As a matter of negotiating strategy, if the business plan of either an ILEC or CLEC 

suggests that it will be a net “originator” of traffic, it will want the call termination rate to be as low as 

possible (since, on balance, it will pay the other carrier to terminate calls that its end users originate). If 

the carrier’s business plan suggests that it will be a net “terminator” of traffic, however, it will want the 

call termination rate to be as high as possible (since, on balance, it will be called upon to complete calls 

originated by the other carrier’s customers, for which it will receive no other revenue). 

Under these circumstances, it is clear that the call termination rate is a material term of 

the contract, BA, however, will not agree to the same call termination rate for GNAPs that it agreed 

to with MFS. Instead, as GNAPs understands it, BA wants to substitute rates established in the 

ongoing generic interconnection rate proceedings for the negotiated rate contained in the MFS 

agreement. This position, however, ignores the strong preference in the 1996 Act for negotiated, not 

arbitrated, results. BA agreed that the rates contained in the MFS agreement were acceptable to BA, 

in light of all the other terms and conditions contained in that agreement. As agreed-to terms and 

conditions, these rates were evaluated by the Commission under the standard of Section 252(e)(2)(A) 

of the Act. Arbitrated rates, however, are subject to a totally different statutory standard, i.e. the 

requirements of Section 252(d)(2) of the Act. There is no reason to think that the rates that arise from 

applying the Section 252(d)(2) standard (the project on which the Commission is currently embarked) 

would be the same as the range of rates that are permissible under the standard of Section 

252(e)(2)(A). BA’s position, however, would read the separate standard of Section 252(e)(2)(A) of 
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the Act out of the law. 

2. Calls To Internet Service Providers. On June 16, 1998, in Petition for 

Declaratory Order of TCG Delaware Valley, Inc., *for Ciar#caiion of Section 5.7.2 of its 

Interconnection Agreement with Bell Atlantic-PA, Inc., Docket No. P-00971256, (KG’), this 

Commission entered an Order that resolved a contractual dispute between BA-PA, the ILEC, and 

TCG Delaware Valley (TCG), the CLEC. The Commission decided that locally dialed calls to Internet 

Service Providers (ISPs) were local calls under Section 5.7.2 of the subject Interconnection Agreement 

between BA-PA and TCG. BA-PA was, however, given the option of requesting that the Commission 

initiate a generic investigation of Internet calling within Pennsylvania. (This Commission is presently 

considering whether Internet traffic and calls are local as a matter of policy in Pennsylvania. 

Investigation of Issuance of Local Telephone Nurnhers to Internet Service Providers hy Competitive 

Localfichange Carriers, Docket No. P-00981404.) 

The Commission’s conclusion in TCG. of course, is consistent with the FCC’s 

longstanding rule that information services providers (including Internet Service Providers, or “ISPs”) 

are permitted to connect to a local exchange carrier’s network on the same terms and conditions as any 

other business end user. As the FCC stated in its Access Charge Reform Order in May 1997: 

As a result of the decisions the Commission made [in 19831, ISPs may 
purchase services from incumbent LECs under the same intrastate 
tar@% m~aikble to end users. ISPs may pay business line rrttes and 
the appropriate subscriber line charge, rather than interstate access 
rates, even for calls that appear to traverse state boundaries. 

Access Charge Reform, Price Cap Performance Review for Local Exchange Carriers, Transport Rate 

Structure and Pricing, and End User Common Line Charges, First Report and Order, 12 FCC Red 

15982 (1997) at ” 342 (emphasis added). This FCC policy was challenged by, among others, BA but 

was afhrmed by the 8th Circuit in Southwestern Bell v. FCC: 

[T]he Commission has appropriately exercised its discretion to require 
an ISP to pay intrashztc cirnrges for its line and to pay the [Subscriber 
Line Charge] (which has been increased in the Order to cover a greater 
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proportion of interstate allocated loop costs), but not to pay the per- 
minute interstate access charge. 

Southwestern Bell v. FCC, 153 F.3d 523, 541-42 (8th Cir. 1998) (emphasis added). In this same 

ruling, the 8th Circuit noted that calls to ISPs are indeed “local” in nature, stating: 

ISPs subscribe to LEC facilities in order to recdvc Iocnl crtlls from 
customers who want to access the ISP’s data, which may or may not be 
stored in computers outside the state in which the call was placed. 

Southwestern Bell, 153 F.3d at 542 n.9 (emphasis added). As the court’s note recognizes, ISPs are a 

class of business customer that tends to receive large volumes of calls. As a result, if a CLEC is 

successful in competing with the ILEC (and other CLECs) for the business of an ISP, one consequence 

will be the receipt of call termination fees from the ILEC. 

BA objects to the FCC’s long-standing policy regarding ISPs, objects to this 

Commission’s ruling, and objects to the business strategy of CLECs who seek to serve the 

communications needs of ISPs. BA therefore, has sought to impose on GNAPs a requirement ” 

nowhere present in the MFS agreement I’ that calls that BA’s customers make to ISPs will be exempted 

from BA’s obligation to pay call termination fees. 

This is plainly discriminatory. The MFS agreement contains no such limitation on BA’s 

call termination fee obligations. The Commission has ruled that the very agreement under which 

GNAPs seeks to operate contains no specific exception for calls to ISPs and includes such calls within 

its definition of “local” trtic. There is no law&l reason to subject GNAPs to a different regime.2 

2 In another jurisdiction (New Jersey), BA has claimed that a recent FCC ruling 
regarding the proper jurisdictional analysis of dedicated digital subscriber line connections between 
customers and ISPs affects this long-standing FCC policy regarding dial-up connections to ISPs. In the 
Matter of GTE Telephone Operating Cos., GTOC Tariff No, 1, GTOC Transmittal No. 1148, 
Memorandum Opinion. and Order, CC Docket No. 98-79 (released October 30, 1998) (“GTE ALXX 
Ruling”). Any such claim is plainly baseless, however, because the FCC itself expressly stated that no 
such impact was intended: 

We enzphsize that we decide here only the issue designated in our investigation of 
GTE’s federal tariff for ADSL service, which provides specifically for a dedicated 
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